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Emergency COVID-19 Legislation in the Area of Insolvency and Restructuring Law?

The appearance of the COVID-19 in Europe has prompted lawmakers to introduce public
health measures that inevitably hurt the economy by reducing economic activity and business
revenues. The foreseeable risk that the pandemic could be followed immediately by a
bankruptcy epidemic led to the adoption of rules related to insolvency and restructuring laws
in emergency legislation in most European countries. These rules aim at avoiding businesses
to become insolvent either by suspending insolvency tests (see 11.) or by providing cash
support and debt moratoria (see I11.). They may also contain measures that indirectly affect
insolvency and restructuring proceedings (see 1V.). This paper explains the logic behind
emergency legislation and the specific rules adopted in European countries.

. The challenge posed by COVID-19 measures to the functionality of insolvency
and restructuring laws

Insolvency proceedings play a critical role in any market economy. They serve as a screening process
designed to eliminate (only) those firms that are economically inefficient and whose resources should
be better used in some other activity.® This screening process also has a protective aspect as it
identifies a common pool problem and provides for a statutory response to a situation that cannot be
expected to be handled sufficiently by the affected stakeholders alone.* Insolvency proceedings step in
and protect the common pool in the common interest of all stakeholders and by providing an orderly
liquidation and fair distribution of the assets.

Traditionally, the screening of firms in the market was done by statutory definitions of their
insolvency. Firms which were identified as insolvent were subjected to court proceedings that aimed at
their quick and efficient exit from the market. The resulting image of insolvency as the death sentence
for businesses resounds until today.

! Stephan Madaus is professor at the Martin Luther University Halle-Wittenberg, Germany. F. Javier Arias is
professor at the Universidad Rey Juan Carlos, Madrid, Spain. The research has benefitted from the financial aid
of the Spanish Government through the Research Project RT12018-095066-B-100.

2 The report reflects the situation as to 25th of May 2020. As it happened with many of the temporary measures
initially adopted, that were amended or extended while this report was being prepared, the content or timing of
the exceptional provisions related to COVID-19 may change, even in a very short term, resulting in a different
picture for some jurisdictions.

3 Michelle J. White, The Corporate Bankruptcy Decision, 3 Journal of Economic Perspectives 129 (1989).

4 This function lies at the heart of the Creditors‘ Bargain Theory of Bankruptcy, see Thomas H. Jackson,
Bankruptcy, non-bankruptcy entitlements, and the creditors’ bargain, Yale Law J 91:857-907 (1982). It is
accepted beyond this theory as the regulatory function of insolvency law, see Axel Flessner, Insolvenzverfahren
ohne Insolvenz? Vorteile und Nachteile eines vorinsolvenzlichen Reorganisationsverfahrens nach franzgsischem
Vorbild, KTS 2010, 127, 143; Stephan Madaus, Leaving the Shadows of US Bankruptcy Law: A Proposal to
Divide the Realms of Insolvency and Restructuring Law, Eur Bus Org Law Rev (2018) 19:615, 623.
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Within the past 40 years, the introduction of restructuring options for insolvent firms in most
jurisdictions has changed to mechanics of insolvency procedures by introducing a second stage of
screening. Firms would be granted a restructuring option even after being identified as insolvent
provided that a plan is accepted by sufficient stakeholders in which the continuation of the firm is
proposed and the measures required to do so are described. This second screening stage would allow
insolvent firms to continue after being restructured according to the plan.

Both stages of screening require an assessment of the market value of the firm and a forecast of the
future revenue of the firm in the market. The COVID-19 pandemic and the related acts of government
in many European countries have severely disrupted the ability of stakeholders to make these
assessments and forecasts.

The immediate COVID-19 measures imposed by governments ordered many businesses to close
during the lockdown. Those who were still allowed to open often suffered from restricted customer
interest or a disrupted supply chain. Productivity also declined with the staff working only part-time or
at home, if they work at all, due to closed schools and child care facilities or due to direct orders from
strict lockdown rules. Overall, the revenue of businesses across all branches and sizes have declined
significantly from March 2020.

In addition, COVID-19 introduced a number of uncertainties for assessing the viability and value of a
firm. First, the spread of the virus itself has changed the preferences of customers. Contagion fears
have limited the demand for certain services and goods. Travel and goods related to travel or holiday
activities are less in demand. Barber shops may not see their usual customer base. Second, the public
health related restrictions imposed by governments have prohibited certain business activities or
introduced severe limitations in its development without indicating a foreseeable duration of these
prohibitions. Even where prohibitions had an end date, it was sure that the governments would decide
about their continuation in the light of public health considerations. In most countries, the primacy of
public health fears over economic concerns clearly indicated an unforeseeable longer duration of
restrictions to businesses. Third, it remains to be seen how the experience will change consumer
interest beyond the time of restrictions and contagion fears. It is uncertain to what extent pre-COVID-
19 revenues will return post-COVID.

Collectively, the level of uncertainty regarding the viability of almost every business model in today’s
economy is rather unique. Forecasts of revenue and income over the next months are precarious as
they are contingent to many factors which are currently simply unknown.

The described uncertainty extends to market participants and reduces the prices for assets, debt and
firms due to a risk premium for uncertainty. Any forced sale in such markets would inevitably be a
sale at undervalue compared to selling before the crisis. Assuming some sort of recovery of prices
post-crisis, the sale would also be under-value compared to that point in time. Any sale during the
crisis is a sale at the worst possible moment in time for the seller. Yet procedures like insolvency
proceedings, which aim at a timely forced sale, or restructuring proceedings, which promote
negotiations based on the value expected in an alternative sale, would force such a sale if they were
initiated and conducted during the crisis as usual.

On top of these disturbances, a resource of central importance for insolvency and restructuring
proceedings became a scarce one: courts. The lockdown imposed in most countries extended to judges
and prohibited in person meetings and hearings. Especially hearings with larger attendance like
general creditor meetings have not been operable in their usual legal form. At the same time, the
economic fallout of lockdown measures will certainly include a surge in insolvency and restructuring
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motions filed with the courts. The COVID-19 pandemic will be followed by a “bankruptcy epidemic™®
which might well hit depleted benches in the courthouses.

In response to these levels of uncertainty and market distress, lawmakers in Europe introduced
emergency legislation quickly. These rules are often designed as temporary law and include a variety
of solutions which can be grouped as rules relating to the (need to) use insolvency and restructuring
proceedings (I1.), rules aiming at financial support for businesses and their entrepreneurs and
employees (111.) and rules introducing virtual meetings and hearings in courts and companies (IV.).

Our comparative analysis of legislative and government responses to COVID-19 is based on a
questionnaire which was sent to a sample of 15 European jurisdictions® that are representative for the
European responses in our view.” We mention relevant examples from other jurisdictions where they
illustrate a point.

1. The use of insolvency and restructuring proceedings

The impact of COVID-19 related measures on markets and businesses in most European countries
impede the functioning of the screening on both stages in insolvency and restructuring proceedings. It
affects the ability to identify insolvent firms (A.) and to assess the viability of the firm (B.).

A. Insolvency tests

The insolvency tests present across Europe today follow Roman civil and continental common law
traditions. The relevant rules contain elements of the idea that the assets of the debtor do not suffice to
meet all liabilities (balance sheet test), often combined with the need to assess the probability of a
continuation of the business in order to decide whether to valuate the assets of the debtor based on
going-concern or (piecemeal) liquidation values. In addition, the fact that the debtor ceased to make
any payments or is unable to make payments on liabilities as they are due over a certain period of time
indicates insolvency in many jurisdictions (cash flow test).®

5 See Ben Iverson and Mark Roe, Planning for an American Bankruptcy Epidemic, op-ed of 5 May 2020,
available at https://www.project-syndicate.org/commentary/america-looming-bankruptcy-epidemic-by-ben-
iverson-and-mark-roe-2020-05.

% In alphabetical order: Austria, Belgium, the Czech Republic, Denmark, France, Germany, Greece, Italy,
Luxembourg, the Netherlands, Poland, Portugal, Spain, Sweden and the United Kingdom.

" The authors would like to thank the generous contributions of the following academics and professionals, who
reported the situation in different jurisdictions for the elaboration of this report: in alphabetical order, Michal
Barlowski (Wardynski and Partners); Dr. Reinhard Dammann (Dammann — Avocat / Professeur affili¢ 4 I’Ecole
de droit Sciences Po); Philipp Fidler (Vienna University of Economics and Business); Line Herman Langkjaer
(University of Aarhus); Irit Mevorach / Sandra Frisby (University of Nottingham); Grégory Minne / Sébastien
Binard (Restructuring & Insolvency, Arendt & Medernach); Niels Pannevis (Resor); Stathis Potamitis
(PotamitisVerkris); Tomas Richter (Clifford Chance LLP / Charles University, Prague); Catarina Serra (Supreme
Court of Justice; University of Minho, Portugal); Rolf Skog (University of Gothenburg) Daniele Vattermoli
(Universita di Roma, ,,La Sapienza”); Nora Wouters and Mathiey Raedts (Dentons Europe, LLP).

8 For comparative studies, see Gerard McCormack, Andrew Keay and Sarah Brown, European Insolvency Law —
Reform and Harmonisation, Elgar 2017, at 185-189. See also Andreas Piekenbrock, Die Uberschuldung als
Insolvenzerdffnungsgrund in Europa, KTS 2017, 333.
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1. Balance sheet insolvency

The function of the balance sheet test is affected by the crisis on two levels. First, the drop in market
prices reduces the value of the assets in the firm’s balance sheet and may on its own lead to a state of
over-indebtness. Many businesses would need to recapitalize or file.

Second, the overall uncertainty impedes the assessment of the future of the debtor’s economic activity.
In many jurisdictions, the balance sheet test does not just require a snapshot of the debtor’s affairs, but
also an assessment of the chances of the firm to continue (‘dynamic approach’).® The outlook strictly
depends on the way in which governments handle the crisis. Where lockdown measures could keep a
business closed for month or even years until a vaccine is developed and applied, the expectation to
continue it disappears. In a more optimistic scenario, lockdown measures would be lifted gradually
and based on the condition that there will be no second virus contagion wave. Still, the remaining
restrictions and uncertainties would limit the business activity in many sectors and may cast serious
doubt about the ability of many businesses to be successful.

Both effects combined result in the fact that many, if not most, businesses in certain sectors (travel,
high street, leisure) are balance sheet insolvent during the crisis. Policy makers could accept this fact
and allow for or even compel the commencement of insolvency or restructuring proceedings because
they trust not only in ability of the second screening level to still filter the viable businesses from all
the insolvent (“zombie™%) companies, but also in the ability of their courts to handle the case load. Or
they could acknowledge the unusual nature of events and suspend the balance sheet test as temporarily
not sufficiently robust.

2. Cash flow insolvency

The decline in revenue due to COVID-19 measures would also render previous business plans
irrelevant. Cash flow predictions would need to be revised. The missing income would need to be
replaced by using cash reserves or by cash provided from shareholders, business partners or the
government (see below I11.). Where the timely access to such sources of income is uncertain or even
impossible, at least to the amount that cash income is required, the debtor would need to renegotiate
the due date of liabilities or otherwise fail the cash flow test.

Some form of cash flow insolvency is a ground for opening insolvency proceedings in all jurisdictions
in Europe. The specific definition of the test may vary. Some jurisdictions require a cessation of
payments while in others the inability to pay debts that are due over a specific period suffices.!* The
cash restraints caused by the COVID-19 measures would see debtors meet the conditions for cash flow
insolvency in all variations.

% See Gerard McCormack, Andrew Keay and Sarah Brown, ibid. at 187.

10 See Volker Romermann, Die Aussetzung der Insolvenzantragspflicht im COVInsAG und ihre Folgen, NJW
2020, 1108, 1111.

11 See Gerard McCormack, Andrew Keay and Sarah Brown, ibid. at 186-187.
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As with the balance sheet test, the policy makers have been confronted with the choice to either accept
a large number of insolvency cases, probably involving a significant part of their economy including
some key industries like airlines, or to suspend the cash flow test for the time being.

3. Emergency legislation on insolvency tests

In the wake of the crisis, many jurisdictions decided to suspend the use or relevance of insolvency
tests temporarily.? Sweden presents the only significant exemption which may stem from the fact that
the Swedish government was the only one in Europe which did not order a lockdown. Most businesses
and schools remained open. All other governments decided to act differently and ordered some form
of a lockdown for at least four weeks, closing businesses and schools. The foreseeable shock to their
economy required legislative action. Emergency legislation was produced, which commonly
differentiates voluntary from involuntary petitions.

a) Involuntary petitions

Involuntary insolvency proceedings occur in two forms. The debtor either faces the petition of a
creditor or a duty to file.

(1) The creditors’ right to file for insolvency proceedings

Emergency legislation often suspends the right of creditors to file for insolvency proceedings based on
the fact that the debtor is insolvent according to an insolvency test applied to the status of the debtor
during the crisis.

In Germany, any petition of a creditor filed between 28 March and 28 June 2020,** must demonstrate
that the debtor was already insolvent before 1 March 2020.1* Any later insolvency is held to be
COVID-19 related and does not entitle a creditor to the commencement of insolvency proceedings.

Following a more general approach, the Italian legislator declared applications for the declaration of
bankruptcy filed in the period from 9 March 2020 to 30 June 2020 inadmissible.'® The Spanish
legislator declared the same for creditor motions filed until 31 December 2020.%¢ The Czech legislator
has suspended any creditors' standing to file insolvency petitions until 31 August, 2020.1” The Greek
government has suspended all court filings and other procedural actions including insolvency petitions

12 This is in line with early policy recommendations from expert organisations; see for instance the CERIL
Executive Statement 2020-1 on COVID-19 and insolvency legislation, 20 March 2020, available at
https://www.ceril.eu/news/ceril-statement-2020-1.

13 The German Federal Ministry of Justice was authorised to extend this period until March 31, 2021, if
necessary.

14 Art. 1 8 3 COVInsAG.

15 Art. 10 of the D-L n. 23/2020.

16 Art. 11 of the Royal Decree-law 16/2020 of 28 April 2020 available at
https://www.boe.es/eli/es/rdl/2020/03/31/11.

17 Section 13 of Act 191/2020 Coll.
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until May 15. 2020. In Austria, creditors are not allowed to file for insolvency if the debtor is only
balance-sheet, but not cash-flow-insolvent, between 1 March and 30 June 2020.8

In France, any creditor motion for insolvency of the debtor, but also any ipso jure filing or filing by
the public prosecutor’s office are suspended as of 12 March 2020 until three-months after the last day
of the state of public health emergency.!® Therefore, creditors’ filing is (for now) suspended until 10
October 2020. An exception exists if creditors or the prosecutor’s office is able to demonstrate that the
debtor was already insolvent on or before 12 March 2020 or that he committed fraud.

In Belgium, creditor petitions filed between 24 April 2020 and 17 June 2020 will not be processed.?°
Only the Public Prosecutor's Office or the provisional administrator appointed by the President of the
Court of Enterprises can sue a company in bankruptcy during this period. Any interested party may
therefore request the President of the Tribunal of Enterprises to decide that a company does not fall
within the scope of the Royal Decree No.15 and should therefore not be protected against bankruptcy
filing. The President may be asked to lift the protection in whole or in part by a motivated decision.

In the Netherlands, the courts have signaled they will approach creditors’ filings with extra scrutiny
where it regards companies that were healthy before COVID-19 hit. Emergency legislation has not
been issued in this regard.

Other jurisdictions, like for instance Denmark, Luxembourg, Poland, Portugal, Switzerland or the UK,
have not restricted the rights of creditors to file. The UK government, however, announced a new
Corporate Insolvency and Governance Bill for the summer that could include a temporary ban on
winding up petitions.?

Overall, there is no common approach on how to handle creditor rights to file during the crisis. While
some countries declare such motions inadmissible per se, others treat them as usual. A third group of
countries follows differentiated approaches and again these are not uniform. Some require creditors to
demonstrate that the debtor was already insolvent before the crisis or acted fraudulently. Others allow
for motions based on a cash flow test or issued through the hands of a public prosecutor. Finally, the
disparity also extends to the duration of emergency measures which ranges from mid-June to the end
of December 2020.

2 The debtor’s duty to file for insolvency proceedings

Jurisdictions that provide for a duty to file for debtors based on the insolvency tests?? have suspended
this duty and the consequences resulting from late filing to a certain degree. Other jurisdictions
suspended their statutory wrongful trading regime when responding to the crisis. Where the wrongful
trading regime is only based on case law, as in the Netherlands or Denmark, the legislators believe that
the courts will adapt their construction of the rules to the present crisis.

18 § 9 (2) of the 2nd COVID-19-JuBG.

19 Art. 1-1-1° of the Government decree n°2020-341 of 27 March 2020.

20 Art. 1 of the Royal Decree No. 15 on the temporary suspension of enforcement and other measures in favor of
companies for the duration of the COVID-19 crisis, Official Gazette 24 April 2020.

21 See https://www.gov.uk/government/news/regulations-temporarily-suspended-to-fast-track-supplies-of-ppe-
to-nhs-staff-and-protect-companies-hit-by-covid-19?utm_source=al4fOcfa-8e72-4d3c-a7d6-
f3e9f1580b07&utm_medium=email&utm_campaign=govuk-notifications&utm_content=immediate.

22 See Gerard McCormack, Andrew Keay and Sarah Brown, ibid. at 188, indicating that about half of the EU
Member States know a duty to file.
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The German legislator suspended any obligation to file until 30 September 2020,% provided that the
debtor had not already been cash slow insolvent on 31 December 2019.2* Any payment made in the
ordinary cause of business by the insolvent debtor shall not lead to a liability under respective
regimes? and shall not be recovered in a subsequent insolvency proceeding under applicable claw
back provisions unless the recipient acted in bad faith.?® Similar rules have been adopted in
Switzerland.?’

In France, the duty of an insolvent debtor to file within forty-five days following their insolvency (art.
L.631-4, Code de commerce) has been suspended as of 12 March 2020 and will be suspended until
three months after the expiration of the state of emergency.?® Therefore, mandatory filing of an
insolvent debtor is currently suspended until 10 October 2020, and with it any liability for late filing.

The Czech legislator has suspended the corporate debtors' duty to file an insolvency petition for a
period of 6 months after the expiry of extraordinary measures related to the Covid-19 pandemic, or
until 31 December 2020, whichever dates comes earlier.?® Consequently, directors cannot be liable for
damages as the result of the breach of the duty to file. However, there is still the obligation imposed
under Section 68 of the Business Corporations Act 90/2012 on directors of a company threatened by
insolvency, to make everything that is necessary and can be reasonably expected in order to avert the
insolvency. This rule has not been suspended and therefore, in spite of the suspension of the duty to
file, directors could still be liable accordingly.

In Belgium, Royal Decree No.15% provides for a general suspension of the filing obligation by the
board of directors until 17 June 2020. As a consequence, no directors’ liability is incurred except if the
problems of the company where structural and already pre-existed the COVID-19 pandemic.

In the United Kingdom, the wrongful trading provisions have been suspended retrospectively from 1
March 2020 for three months for company directors so they can keep their businesses going without
the threat of personal liability.*!In addition, the government considers legislation mandating the court
not to take into account losses incurred during the period in which businesses were suffering from the
impact of the pandemic when deciding if a director should be declared liable to contribute to a
company’s assets under wrongful trading provisions.®

In Italy, where no duty to file exists, Article 6 of the D-L No. 23/2020 suspended the “recapitalize or
liquidate” rule under company law, which required to either recapitalize a corporation or to liquidate it
in case of substantial losses that reduce the capital, until 31 December 2020.

23 The German Federal Ministry of Justice was authorised to extend this period until March 31, 2021, if
necessary.

2 Art. 1 8 1 COVInsAG.

2 Art. 1 82 (1) No. 1 COVInsAG.

% Art. 1 82 (1) No. 4 COVInsAG.

27 COVID-19 Insolvency Ordinance of the Federal Council of 16 April 2020 (COVID-19-Verordnung
Insolvenzrecht).

28 Art. 1-1-1° of the Government decree n°2020-341 of 27 March 2020.

2 Section 12 of Act 191/2020 Coll.

%0 Royal Decree No. 15 on the temporary suspension of enforcement and other measures in favor of companies
for the duration of the COVID-19 crisis, Official Gazette 24 April 2020.

31 This is in line with other jurisdictions with a ‘wrongful trading’ approach instead of a duty to file. See, for
instance, Australia where a temporary relief from personal liability for insolvent trading was issued for six
month.

32 See Corporate Insolvency and Governance Bill (HC Bill 128), under discussion. Previously, on 28 March, the
Government had announced that wrongful trading liability will be suspended retrospectively from 1 March 2020
for an initial period of three months.
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The Spanish legislator suspended the duty to file for insolvency for all insolvent debtors until 31
December 2020.% The suspension affects directors’ liability for late filing. As in Italy, the requirement
to either recapitalize a corporation or to liquidate it in case of substantial losses has also been softened,
excluding losses during 2020 from the calculation. The rule, however, expressly excludes the duty to
file for insolvency, if applicable.

In Poland, the duty to file within 30 days of a business insolvency has been suspended since the
declaration of the state of epidemic threat on 20 march 2020.3 It will resume once the state of
epidemic threat comes to an end by government decree. No director liability for late filing can arise
during the suspension period.

In Luxembourg, the duty of the director of a commercial company that ceases its payments to file for
bankruptcy (faillite) within one month® has been suspended for the duration of the state of crisis.
One of the effects of the suspension should be that directors of a Luxembourg company would not
incur any liability in the event of failure to file for bankruptcy.

In Portugal, according to draft Law 30/X1V, Article 6-A, n.° 6, a), of Law n.° 1-A/2020 on exceptional
and temporary measures to tackle COVID-19 pandemics®” will maintain the suspension of the duty to
file for insolvency for the duration of the exceptional situation of prevention, containment, mitigation
and treatment of the epidemic infection caused by SARSCoV-2 and the disease COVID-19. Company
directors may not be held liable for the deepening of insolvency on the grounds of failure to file during
the suspension period.

The Austrian legislator introduced a differentiated approach. The duty to file was only suspended for
balance sheet insolvencies occurring between 1 March and 30 June 2020 while any cash flow
insolvency still triggers the duty to file and liabilities for late filing.*® Consequently, directors’ cannot
infringe their duty to file for balance-sheet-insolvency in this timeframe and become liable. In
addition, 8 9 (4) of the 2nd COVID-19-JuBG also suspended the provisions for wrongful trading in the
Austrian Limited Liability Companies Act (8 25 (2)) and the Stock Corporation Act (8§ 84 (3)) for the
same period. Starting from 1 July 2020, the previous framework of the Austrian Insolvency Act is
basically restored.

It is obvious that the factual need to file for insolvency proceedings, which derives either from a
statutory duty to file or from a liability for wrongful trading, has been relieved in some form in all
jurisdictions. Personal liability for trading while insolvent is now commonly limited to acts of bad
faith and fraud. However, the duration of the suspension of these duties varies significantly. Where
these privileges are connected to the day on which the government will end the state of emergency, the
duration of the relief is not even predictable. And even if the time frame is fixed ex ante, its later

33 Art. 11 of the Royal Decree-law 16/2020 of 28 April 2020 available at
https://www.boe.es/eli/es/rd1/2020/03/31/11.

3 parliamentary Act of 2 March 2020 on special solutions associated with prevention, counteraction and
combating of COVID-19, other contagious diseases and crisis situations they precipitate as well as certain other
acts (Journal of Laws of 2020, item 374 and 567) (ii) amended by the Parliamentary Act of 31 March 2020
amending the Act on special solutions associated with prevention, counteraction and combating of COVID-19,
other contagious diseases and crisis situations they precipitate as well as certain other acts (Journal of Laws of
2020, item 568) and (iii) Parliamentary Act of 16 April 2020 on specific support instruments in connection with
the spread of the SARS-CoV-2 virus (Journal of Laws of 2020, item 695). Further changes to these acts are
currently prepared and discussed.

35 Art. 440 paragraph 1 of the Commercial Code.

3 Art. 6 of the amended Grand Ducal Regulation dated 25 March 2020.

37 Available (in Portuguese) at https://dre.pt/application/file/a/130472765.

3889 (1) of the 2nd COVID-19-JuBG.
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extension is not unlikely, depending on the evolution of the crisis. In such a dynamic legal
environment, directors of troubled companies should act with special care.

b) Voluntary petitions for insolvency proceedings

Emergency legislation does commonly not hinder debtors to file for insolvency proceedings
voluntarily. Insolvency tests remain available as grounds for insolvency proceedings despite
emergency legislation if such grounds are at all required or tested by the courts after voluntary
petitions.*® Only in Italy, voluntary applications for the declaration of bankruptcy filed in the period
from 9 March 2020 to 30 June 2020 are inadmissible* while restructuring procedures remain
available.

The Italian example illustrates that debtors may have two very different reasons to file for formal
proceedings despite the suspension of their duty to file. First, they may wish to terminate their
business activity and accept that their company is insolvent, which commonly means that they may
not liquidate the company under company law. Individual entrepreneur may file in order to achieve a
discharge from unpaid debt. Here, the basic function of insolvency law becomes visible and should not
be restricted. A motivation to close this option, as in Italy, may be found in the wish to shield the
courts from a wave of new cases in the heat of the pandemic. Still, it should be strictly limited.

Second and more importantly, debtors may be motivated to file voluntarily in order to ‘freeze’ their
business during the crisis. Court protection from creditors may save cash reserves and business
structures during a lockdown, enabling the firm to reopen immediately as soon as restrictions are
lifted. If necessary, the court proceeding can be used to restructure the debt burden by proposing and
approving a restructuring plan. It could also offer means to renegotiate or unilaterally modify
executory contracts like, for instance, lease or labour contracts.

Overall, when considering court assistance, debtors should consider special restructuring or
moratorium options available (see below) before simply filing for insolvency liquidations. In France,
for instance, debtors may file for judicial reorganization and judicial liquidation proceedings as they
prefer.

B. Emergency legislation regarding restructuring proceedings

1. Access

Emergency legislation does commonly not preclude debtors from initiating restructuring proceedings.
The economic distress caused by the crisis would usually secure access to such proceedings for the
debtor.*! In case of preventive proceedings, any insolvency suffered during the crisis would not hinder
access. In France, for instance, debtors may even request for the opening of a conciliation or safeguard
proceeding regardless of their economic situation after 12 March 2020.

39 See Andreas Piekenbrock, Die Uberschuldung als Insolvenzeréffnungsgrund in Europa, KTS 2017, 333, 338.
40 Article 10 of the D-L n. 23/2020.

41 For an overview, see Bob Wessels and Stephan Madaus, Rescue of Business in Europe. A European law
Institute Instrument, Oxford University Press 2020, 164-165 and 172-175.

Preprint Version 9
Madaus, Stephan and Arias, F. Javier. "Emergency COVID-19 Legislation in the Area of Insolvency and
Restructuring Law" European Company and Financial Law Review, vol. 17, no. 3-4, 2020, pp. 318-352.
https://doi.org/10.1515/ecfr-2020-0018



2. “Mothballing”

The use of a restructuring proceeding can be a useful strategy for debtors during the crisis as the
design of such proceedings is attractive to them. Such proceedings aim at the continuation of the
debtor, provide for some sort of moratorium on creditor enforcement actions and allow for the debtor
or their directors to remain in day-to-day control of the business activities and the restructuring
process.*? Firms who are effectively closed by lockdown restrictions could find breathing space in
such proceedings, especially when government funding and public schemes to pay employees prove
insufficient.

a) Special court-based moratorium

The Swiss legislator followed this line of thought and introduced a new COVID-19 moratorium for
small businesses with a simple procedure to obtain a temporary stay of their payment obligations.*
This procedure is intended to work as a simplified alternative to the ordinary debt moratorium under
the Swiss Debt Enforcement and Bankruptcy Act. The moratorium is available for small debtors* who
were not balance-sheet insolvent on 31 December 2019 or are not balance-sheet insolvent anymore
due to creditor support (voluntary subordination of their claims). It can be granted for an initial period
of up to three months and may be extended for an additional period of up to three months. All
creditors are notified and the moratorium is published. An administrator may be appointed at the
request of the debtor, of a creditor or ex officio. No restructuring plan must be presented under the
moratorium. Instead, the debtor is able to continue the business in its ordinary course. New claims
resulting from it are not impeded by the moratorium. Acts outside the ordinary course of business
require court approval. In addition, the Swiss legislator facilitated the use of the ordinary moratorium
under the Swiss Debt Enforcement and Bankruptcy Act, particularly by waiving the need to present a
plan with the petition and extending its maximum duration. Overall, the Swiss approach seems to
specifically aim at “mothballing” troubled businesses provided that they were solvent in 2019.

Similarly, the UK has recently started the legislative process to enact several measures, which would
include a moratorium for businesses undergoing a restructuring process to allow companies to keep
trading and protect them from creditor action. Such a moratorium is currently not available in
restructurings through arrangements (CVVAs/ Schemes) except for small businesses. The Bill also
includes a protection against winding-up petitions by creditors and termination clauses in contracts.*®

b) Timing

Where troubled firms do not find comfort in a special moratorium, they could instead turn to their
local restructuring proceedings. Such proceedings may, however, not offer protection for as long as

42 See Bob Wessels and Stephan Madaus, Rescue of Business in Europe. A European law Institute Instrument,
Oxford University Press 2020, 164-165 and 171-172.

43 Art. 6-19 of the COVID-19 Insolvency Ordinance of the Federal Council of 16 April 2020 (COVID-19-
Verordnung Insolvenzrecht).

44 Small businesses are defined as businesses with no publicly traded shares and two of the following
characteristics: a balance sheet total of less than CHF 20 million; sales revenues of less than CHF 40 million;
maximum of 250 full-time employees on annual average.

45 See section 12 and Schedule 10 of the Corporate Insolvency and Governance Bill (HC Bill 128), under
discussion in the Parliament.
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the turbulences will probably last. Many restructuring laws provide for strict time limits to either
present a restructuring plan and achieve the acceptance and approval of the plan or otherwise see the
proceedings terminated and its protections lifted in order to avoid abusive use of such proceedings.*®
Debtors should not be able to hide from their creditors in restructuring proceedings for a longer term.
These timelines may not suffice to outlast the crisis as they are ranging from 60 days to four month
across jurisdictions. The need to negotiate, propose and collect votes and a court confirmation on a
plan while the economic turbulences still impede the ability of all participants to evaluate the viability
of the business (second level of screening; see above) and the corresponding fairness of the measures
in the plan (haircuts, deferrals of payment, debt to equity swaps etc.) should be avoided until the
uncertainty gives way to predictability and markets are robust again. Expectations of stakeholders and
investors confronted with a plan are based on forecasts which are hampered by uncertainty and
distressed markets. They should not be a need to rush such decisions if better market conditions will
arrive soon.

Such considerations could justify the temporary extension of narrow time limits in restructuring
proceedings by emergency legislation.

In France, the periods relating to the observation period, the plan, the maintenance of the activity and
the length of the simplified judicial liquidation proceeding are automatically extended until one month
after the expiry of the state of emergency, i.e. until 10 August 2020.%” In particular, the duration of
ongoing conciliation proceedings shall be automatically extended until 10 October 2020 (three month
after the end of the state of emergency).

In Belgium, any procedural limitation period expiring between 9 April 2020 and 17 May 2020 shall be
extended according to Royal Decree No. 2.4

In Austria, the court may extend the automatic stay of the claims of secured creditors and the stay of
statutory contract termination rights of creditors.*°

In Italy, respective legislation® relaxed the timelines in restructuring proceedings by providing
differentiated extensions depending on the stage at which the procedure was on 23 February 2020:

(a) For procedures in the execution phase, which provide for a deadline for fulfilment falling
between 23 February and 31 December 2020, the law provides for an automatic deferral of six
months.

(b) For procedures in progress for which the approval hearing has not yet taken place, the law
first allows the debtor to request the court to grant a period of 90 days to file a new plan or a
new proposal for composition or a new restructuring agreement. In case of a concordat, the
application is inadmissible, however, if there had already been a meeting of the creditors and
the majorities required by law had not been reached. Secondly, the law allows the debtor to
ask for a mere deferment of the terms of the proposed agreement to apply to the court, filing

46 See Bob Wessels and Stephan Madaus, Rescue of Business in Europe. A European law Institute Instrument,
Oxford University Press 2020, 184-185 (para. 323).

47 Art. 2, 11, 1° of the Government decree n°2020-341 of 27 March 2020.

48 Royal Decree No. 2 of 9 April 2020 concerning the extension of limitation periods and other time limits for
bringing legal proceedings as well as the extension of procedural time limits and the written procedure before
courts and tribunals, Official Gazette 9 April 2020, as amended from time to time.

498 7 (3) of the 2nd COVID-19-JuBG.

0 Art. 9 of the D-L n. 23/2020.
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the documents proving the need for deferment and the court may grant the extension for no
more than six months.

(c) For procedures that had not yet been formally opened, the law allows the debtor to extend
the deadline for submitting the agreed plan and proposal or for negotiations in debt
restructuring agreements for a maximum of 90 days if the court considers that the request for
extension is based on concrete and justified reasons.

In Spain, the sale of single assets (not business units) in a liquidation in insolvency proceedings shall
not take the form of an auction in court, but should rather make use of out of court mechanisms if
proceedings are opened in the year following the end of the state of alarm.®!

Other jurisdictions, like for instance Portugal, have decided to leave all rules on timing in place and to
only take account of delay due to impediments at the courts. A “mothballing” strategy might not work
here. Portuguese draft Law, Article 6-A, n.° 2, a), would, however, provide that any acts or procedures
taking place in insolvency proceedings, namely asset sales or attachments, shall be suspended (for
period not legally determined) if they entail damages to the livelihood of the insolvent or there are
compelling social reasons. Such a rule would allow the court to adjust significant decisions to the
overall economic reality.

In Poland, motions filed under the Restructuring Law obtained the status of “urgent cases” in order to
handle them under pre-existing time frames.

c) State aid

The strategy to mothball firms in special moratorium or common restructuring proceedings would be
especially attractive if the effects of protection from debt enforcement could be combined with the use
of public support schemes financed by the state funds. Whether such a combination is actually
possible, remains to be seen and would often depend on the conditions set by the support scheme (see
below, under section 111.2).

In the UK, for instance, a first High Court judgement indicates that companies may use the
administration procedure to mothball their business while placing their employees on "furlough”
pursuant to the Government's Coronavirus Job Retention Scheme provided that there is a "reasonable
likelihood of rehiring the workers".52 Some even argue that large corporations shall only receive
government-backed financing after filing for court-controlled proceedings.>

In contrast, Germany, for instance, does neither offer a court moratorium nor a preventive
restructuring procedure as court protection for troubled businesses during the crisis. Creditor
protection is only available in insolvency proceedings and government support schemes have always
distinguished them clearly. It comes as no surprise, therefore, that the current government job
retention scheme (Kurzarbeitergeld) ceases to apply with the initiation of insolvency proceedings
where it is replaced by a different public scheme (Insolvenzgeld) that supports employees only for a
maximum of three month. COVID-19 state aid programs are geared toward preventing insolvencies

5L Art. 16 of the Royal Decree-law 16/2020 of 28 April 2020 available at
https://www.boe.es/eli/es/rdl/2020/03/31/11.

%2 In the matter of Carluccio's Limited (in administration) [2020] EWHC 886 (Ch).

%3 See Edward R. Morrison and Andrea C. Saavedral, Bankruptcy’s Role in the COVID-19 Crisis, Columbia
Law School Working Paper, 2 April, 2020, available at SSRN: https://ssrn.com/abstract=3567127.
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instead of financing them. With this policy choice, there is no viable way to mothball a business in
Germany today.

C. Bracing for the fallout of COVID-19

Finally, the expectation of a rise in both restructuring and insolvency cases due to the effects of the
crisis has prompted some countries to review their respective legislation. By chance, the fallout of
COVID-19 coincides with the need for legislators to implement the Restructuring and Insolvency
Directive.> The duty to assess the efficiency of both the national insolvency and pre-insolvency
framework until 2021 under this Directive could receive greater urgency due to the emerging recession
post COVID-19.

1. Restructuring procedures

The preventive restructuring framework of the Directive will certainly be at the front and center of
legislative initiatives. It specifically aims at protecting and supporting viable businesses early in a
crisis.®

a) New procedural restructuring tools

Most prominently, the Dutch legislator is currently considering the Act on the Conformation of Private
Plans, which creates a pre-insolvency procedure combining elements from the Scheme of
Arrangement and Chapter 11. It has been in preparation since long before COVID-19, and is how
treated as a matter of urgency due to the COVID-19 crisis. The new procedure is largely in line with
the Directive, but is not considered as its implementation formally. Instead, the Dutch Legislator has
announced it will implement the Directive as an amendment of the existing (but different) suspension-
of-payments-procedure.

New restructuring tools may also be introduced in the UK along the lines of previously announced
intention to reform the insolvency law (from August 2018). The new tools are intended to support
companies enabling them to undergo a rescue process and avoid insolvency. The Draft Bill includes a
pre-insolvency moratorium to give time to explore rescue options, protection of essential contracts
(prohibiting enforcement of contractual termination clauses) and a new restructuring procedure that can
be used to bind dissenting stakeholders to a plan, including a cross-class cram down.®

It should also be noticed that the US Congress passed the Small Business Reorganization Act in 2019%7
to streamline and reduce the cost of bankruptcy, especially of a Chapter 11 reorganization, for small
businesses defined as businesses with no more than approximately $2.7 million of debt. These new
provisions went into effect on February 19, 2020 and saw a significant extension of their scope when

% Directive (EU) 2019/1023 of the European Parliament and of the Council of 20 June 2019 on preventive
restructuring frameworks, on discharge of debt and disqualifications, and on measures to increase the efficiency
of procedures concerning restructuring, insolvency and discharge of debt, and amending Directive (EU)
2017/1132 (Directive on restructuring and insolvency), OJ L 172, 26.6.2019, p. 18-55.

%5 See recital 3.

%6 See https://www.gov.uk/government/consultations/insolvency-and-corporate-governance.

57 See https://www.congress.gov/bill/116th-congress/house-hill/3311/text.
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Congress temporarily increased the debt limit to $7.5 million for cases commenced in the next year as
part of the Coronavirus Aid, Relief, and Economic Security (CARES) Act.%®

b) Modifying pre-COVID restructuring plans

In addition, some countries specifically address the need to renegotiate the terms of pre-COVID-19
restructuring agreements in their emergency legislation.

In Spain, art. 10 RD-L 16/2020 includes particular rules on the amendment of already existing pre-
insolvency agreements (acuerdos de refinanciacién homologados) which allow the debtor to notify
that he is negotiating an amendment or a new agreement with his creditors up to one year after the
state of alarm ceased and also limit the effects of a petition of the creditors for a breach of the
agreement to be declared by the court during the six months after the state of alarm ceased. Art. 8 RD-
L 16/2020 includes particular rules on the amendment of composition agreements until 14 March 2021
in an attempt to avoid the liquidation that necessarily follows its non-fulfilment under the rules of the
Spanish Insolvency Act. Art. 9 RD-L 16/2020 offers remedies to prevent a liquidation after the breach
of previously approved composition agreements until 14 March 2021.

In Belgium, the payment terms of approved reorganization plans are extended for the duration of the
suspension of the duty to file (24 April 2020 to 17 June 2020) according to art. 1 of the Royal Decree
No. 15.

In France, restructuring plans expiring within a month after the end of the state of emergency are
automatically extended by 3 months. Further extensions are available if requested by the
commissioner for the execution of the plan or the Public Prosecutor's Office.

In Austria, the debtor is protected against the consequences of a default of payment under an already
approved composition provided that the claim was due after 22 March and before 30 April 2020.%°
Further, any individual entrepreneur may file for a deferral regarding the payments under a certain
type of composition plan (Zahlungsplan) if COVID-19 caused a decline of the debtor’s income. The
maximum deferral period is 9 months and it requires the approval of the majority of the creditors.

In the Czech Republic, debtors whose reorganization plans had been approved as of 12 March, 2020
and have not yet been fully performed may file a motion with the insolvency court to suspend the
performance under the plan during the period during which the obligation to file for insolvency will be
suspended pursuant to Section 12 of Act 191/2020 Coll..®°

2. Insolvency proceedings

The crisis and subsequent recession will also see a rise in the number of insolvency proceedings
aiming at the winding up of businesses that do not seem viable post COVID-19. Title IV of the
Restructuring and Insolvency Directive requires EU Member States to review their respective
proceedings and institutions for efficiency, transparency and fairness standards described in that title.
A timely review would assist in handling the fallout of the crisis. So far, only Spain has reported
initiatives in this respect. The Spanish legislator has enacted a recast version of its Insolvency Law

%8 See https://www.govinfo.gov/content/pkg/BILLS-116hr748enr/pdf/BILLS-116hr748enr.pdf.

59§ 5 of the 1st COVID-19-JuBG.

80 Section 16 of Act 191/2020 Coll.

Preprint Version 14
Madaus, Stephan and Arias, F. Javier. "Emergency COVID-19 Legislation in the Area of Insolvency and
Restructuring Law" European Company and Financial Law Review, vol. 17, no. 3-4, 2020, pp. 318-352.
https://doi.org/10.1515/ecfr-2020-0018



(RD-Leg 1/2020, Insolvency Law Recast) reasoning that the new text will help to deal with the
upcoming situation much more efficiently.

An interesting example to the contrary can be witnessed in Italy where the legislator decided to move
the date on which the new Code of Crisis and Insolvency (CCI) would enter into force from 15 August
2020 to 1 September 2021 due to fears that the new framework would not work as envisioned in a
recession or even depression. New alert mechanisms are expected to cause a huge number of cases
overwhelming the limited resources of the courts who would also be burdened by the novelty of the
law.

I11.  Supporting troubled companies

The restrictions of economic activity following the pandemic severely restrain cash revenue of
businesses. In particular firms in sectors like tourism, leisure or proximity stores are expected to meet
their fixed costs with a reduced revenue or even with no revenue at all for a longer period. Even if
these firms may avoid involuntary insolvency proceedings for a while, their economic situation
remains problematic as they would necessarily struggle with the absence of or decrease in revenues.
Insolvency is looming.

Emergency legislation could provide relief in different ways. First, it could limit the need for cash by
enacting a (general or specific) civil law moratorium on debt which becomes due during the crisis.
Firms would be able to safe their cash reserves and avoid insolvency (see below B.). Second, it could
aim at replacing the cash revenue from business activity with cash from private lenders, capital
increases or direct public funding (see below A.). Such legislation would need to clarify the position
of new investors in potential subsequent insolvency proceedings. Itis critical for potential lenders to
understand their position in the event of a future insolvency. In addition, special Government loans
and guarantee programs may include specific provisions safeguarding repayment claims in the event
of insolvency or limiting use of the program in some case of previous solvency problems.

As most governments limited their activity to investment support initiatives, this part of the report will
first contextualize and describe measures supporting the amount of cash available for companies (A),
either by incentivizing private investments (1) or through public programs of support (2).
Subsequently, the report also covers measures aiming at limiting the amount of cash companies need
to meet obligations during the crisis (B).

A. Making cash available

A common trend among different countries is the enactment of rules to ease financing of companies
during this crisis. This goal may be achieved both through the stimulation of private financing and by
the implementation of public loans or guarantees and it is possible to find different examples of both
policies in the context of the COVID crisis.

1. Incentivizing private investments

Preprint Version 15
Madaus, Stephan and Arias, F. Javier. "Emergency COVID-19 Legislation in the Area of Insolvency and
Restructuring Law" European Company and Financial Law Review, vol. 17, no. 3-4, 2020, pp. 318-352.
https://doi.org/10.1515/ecfr-2020-0018



Private financing is heavily dependent on the position of lenders in the event of insolvency. This is
even clearer when the debtor is in a difficult position, being therefore more probable that he ends up
being insolvent. Legislators may stimulate private financing by giving lenders a better position in
insolvency. Shielding loans against claw-back actions, ranking them as preferential or other safeguards
would serve to that purpose. As it will be described, different measures have been enacted that follow
this approach, with variations among the different countries.

a) Protecting lenders in a potential future insolvency

Granting protection to lenders who finance debtors in difficulties is not a new idea at all. The most
salient means for that purpose are (i) giving preference to claims from new financing (fresh money)
and (ii) exempting restructuring loans from claw-back actions.

As is generally noted, fresh money becomes accessible more easily or cheaper if legislators protect
repayment claims in case of a future insolvency in the form of a preference. In many EU countries,
such protection depends on the approval of a restructuring agreement, both by creditors and the
supervising court.®* The presence of such rules will probably even increase in Member States
following the implementation of the Directive on Restructuring and Insolvency.5? Notwithstanding the
usual connection to approved refinancing plans, the approach is valid for every debtor in the need of
interim or new financing and fits the particular circumstances of the COVID-19 crisis.

In countries with such specific new finance protection rules, additional rules were usually not part of
the special COVID-19 legislation. Countries like Italy or Belgium, where existing rules already give
preference to new financing may not see the need for additional rules. In Spain, however, the
exceptional legislation has included a protection for new financing granted during the continuing of
business after a composition plan was agreed, in case of a later liquidation. Claims from loans or
equivalent transactions will be considered claims against the estate if the infringement of the
composition plan leading to the liquidation of the company occurs before the 14 March 2022.%3

The exemption of restructuring loans from claw-back actions and other rules of avoidance is a second
necessary measure. Lenders will be reluctant to enter in these transactions if, for instance, granted
securities or repayments will later be revoked if insolvency proceedings are opened. Once again,
several countries (i.e., Spain or Italy) had already this protection and, therefore, no particular measure
was necessary in the context of the COVID-19 crisis. In some case special rules have been enacted,
notwithstanding the existing protection to new financing: in Belgium, lenders providing new financing
during the moratorium are exempted from liability. Their claims will be also safeguarded in case of a
subsequent insolvency procedure by the State guarantee.®

It remains to be seen whether it will suffice to protect new finance only in connection with
restructuring proceedings. The widespread need of businesses for cash during the crisis may require
further reaching approaches. The German legislator may serve as a role model by taking a bold
approach and protecting all loans granted during the suspension period (1 March to 30 September

1 Art. 17 PRD. See Bob Wessels and Stephan Madaus, Rescue of Business in Europe. A European law Institute
Instrument, Oxford University Press 2020, p. 155.

62 See above fn. 55.

8 Art. 9.3 RD-L 16/2020.

54 Art. 3 Royal Decree Nr. 15.
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2020). New money lenders are protected from any liability and from the application of insolvency
claw-back actions if repayments are made prior to 30 September 2023 unless the parties to the
agreement act in bad faith.%> No restructuring plan or court approval is needed to enjoy this safeguard.
Private funds shall be made available as soon and as easy as possible in Germany during this summer.

b) Non-subordination of loans granted by shareholders and persons closely related to the debtor

It is well-known that debtors in difficulties often only win financial support from their closest persons:
shareholders and directors, or their relatives, in the case of legal entities; relatives and close friends in
the case of individuals. Very often, insolvency law rules deter these persons from lending to the debtor
by subordinating their claims in the event of a future insolvency. While the underlying idea of forcing
shareholders and similar financing parties to grant equity instead of loans may have merits in normal
financing markets, the cash restraints of debtors in the current situation might be better addressed by
lifting any restrictions on interim financing. If a shareholder loan is the only or preferred way to
finance a company during the crisis, such a loan shall not be deterred but awarded.

A policy along these lines has been adopted in several countries that normally subordinate the claims
of shareholders and of persons related to the insolvent debtor. Spain has excluded claims of any person
related to the insolvent debtor, including shareholders, due to loans to the company, or equivalent
operations from subordination. Instead, such claims will be ranked as unsecured.®® Similarly,
subordination of shareholders’ and intragroup loans will be temporarily excluded in Italy, a measure
expressly defined as a tool facilitating alternative financing channels to support the liquidity of
distressed companies.®” The equivalent approach has been followed by the Austrian legislator:
bridging loans in the form of unsecured money loan, granted by shareholders if the maturity date lies
within a maximum of 120 day will not fall under the scope of the Austrian Equity Substitution Act. In
Germany, shareholder loans are protected as any other loan granted during the suspension period (see
above). They would be treated as unsecured claims and would be protected from claw-back actions as
any other form of new financing.

Differences are visible in the way in which legislators addressed the challenge of targeting these
privileges to crisis-specific cash restraints. Two approaches can be identified.

First, the privileges may be designed as transitory and only applicable to insolvency proceedings
opened in a certain period. This approach underlies the Spanish Law where the non-subordination will
only apply in insolvency proceedings opened until 14™ of March 2022.% Second, the protection could
require a clearer connection of the loan or equivalent operation to the problems caused by the COVID-
19 crisis, for instance, by limiting the application of protective rules to financing given during the
COVID-19 crisis. In Germany, for instance, the protection of new finance in Germany is limited to
loans granted during the crisis and repaid before 30 September 2023. Italy also followed this approach
and excluded subordination only for loans disbursed between the entry into force of the emergency

85 Art. 1 8§ 2 COVInsAG.

% In Spain those claims are automatically subordinated, without any consideration to the underlying
circumstances; see art. 92 of the Spanish Insolvency Law. Non-subordination will also apply to guarantees for
the case of subrogation in the position of the original creditor, also affected by subordination, according to art.
87.6 of the Spanish Insolvency Act.

57 Article 8 D-L 23/2020.

8 Art 12 RD-L 16/2020.
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available for loans granted between 5 April and 30 June®""t

Only the second approach would provide for a sufficient causal link between the protection of finance
and the need for such finance due to the crisis, even though this link is merely the timeframe in which
cash was provided and not an actual proof of causation to a need for cash due to the crisis.

It should also be reminded that the liability for any kind of fraud and bad faith acts remains unchanged
and should work as a sufficient backstop against excessive predatory lending during the crisis.

2. Public support programs and insolvency rules

The uncertainty of the situation may result in a shortage in credit from private institutions for many
companies and entrepreneurs. While this situation shall not be described as a market failure, this
limitation may lead to the impossibility of businesses to access the credit they need to overcome their
liquidity constraints which again would lead to a bankruptcy epidemic. Public support programs may
be helpful in this context as the government would act as a lender of last resort. Public funds could be
used for providing direct financing (loans, even share capital if applicable). Governments could also
secure private loans by issuing guarantees in order to lower the uncertainty tied to the viability of
debtors in problems and, thus, ease their access to private financing.

The magnitude of the COVID-19 crisis has seen public funding initiatives in many countries and
measures to finance businesses have played a central role. With the limits of the EU State Aid rules
relaxed by the European Commission,’ several programs have started both at the EU” and the
national level to provide interim finance not only for key industries, but also for SMEs,” including the
purchase of bonds of EU businesses by the ECB. These programs are sometimes accompanied by
additional measures for key or strategic industries, allowing the government to take equity positions.

These public initiatives are affected by insolvency law. As with private financing, it is necessary to
consider the position of public repayment claims or public guarantees in insolvency proceedings of a

1 Sec. 13 2. COVID-19-JuBG.

2. 0n 19th of March, the European Commission adopted a temporary framework that enables Member States to
use the full flexibility foreseen under State aid rules (art. 107.3, (b) TFUE) in adopting measures to ensure that
sufficient liquidity remains available to businesses in order to preserve the continuity of economic activity
during and after the COVID-19 outbreak. Member States can implement measures including direct grants,
selective tax advantages and advance payments; State guarantees for loans taken by companies from banks;
subsidised public loans to companies; safeguards for banks that channel State aid to the real economy; and short-
term export credit insurance. (https://ec.europa.eu/commission/presscorner/detail/en/ip_20_496).

78 The European Commission has set up a €37 billion Coronavirus Response Investment Initiative to provide
liquidity to small businesses and the health care sector

"4 The use of credit to overcome illiquidity is considered problematic for those SMEs already burdened with a
high level of debt, whose expected rate of return on capital even in normal markets might recommend not to
become even more indebted (see CERIL Executive Statement 2020-1 on COVID-19 and insolvency legislation,
20 March 2020, available at https://www.ceril.eu/news/ceril-statement-2020-1). This contrasts with the adopted
solution in Spain, for instance (see footnote 26 below).
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https://ec.europa.eu/commission/presscorner/detail/en/ip_20_459
https://www.ceril.eu/news/ceril-statement-2020-1

financed company. The governments might be interested in ensuring a preferential position in the
event of a later insolvency and might assume a protection from claw-back actions. It might be
questionable, however, whether such privileges are actually justified for last resort funding.

Furthermore, it should be considered whether funds provided by public lenders may be used as the
debtor deems fit or whether there should be limits in this regard in order to avoid the use of funds for
solving pre-existing solvency problems. Currently, European countries have not developed a
homogeneous approach in this respect. In Spain, for instance, the special program of the Instituto
Oficial de Crédito (Official Institute of Credit ICO, hereinafter) to ease financing of businesses with
liquidity problems™ only offers new financing that cannot be used to solve previous solvency
problems by paying old claims. Hence it is neither available to debtors under insolvency proceedings
before 14 March 2020, nor is it possible to be used to refinance debt accrued before that date.
Similarly, in the UK the Bank of England’s COVID Corporate Financing Facility is only available to
companies of sound financial health prior to the pandemic. In Poland, companies under court
restructuring or bankruptcy proceedings cannot use the public support scheme. A more differentiated
approach is followed in Denmark, where some mechanisms are available for every debtor
(compensation for ordinary costs), but other are limited to insolvent debtors or undertakings in mere
difficulties (interest free State loan or the State guarantees).” In France, according to some sources,
the special state guarantee could also benefit fresh money in conciliation procedures, what seems to
have led to an increase in these Different again, Germany has not implemented any limit to the use of
new financing protected under the emergency legislation at all.procedures.”” Different again, Germany
has not implemented any limit to the use of new financing protected under the emergency legislation
at all.

Finally, it should be highlighted that public support to companies may also take the form of equity.
Creating share capital for the government may be relevant in particular for strategically important
companies like airlines. In this case, it might be advisable to except or to adapt some rules of
Company Law in order to facilitate a quick capital increase. In Germany, the legislation on COVID-19
allows the recapitalization of strategical enterprises and, for that purpose, includes rules to facilitate
these operations, excluding the necessary approval by the shareholders’ general meeting or lowering
the majorities that are necessary for the recapitalization to be implemented.

B. Limiting the need for cash — debt moratorium

The previous section has shown how some of the extraordinary measures have adopted the policy of
easing the access to credit, whether private or public. It should be stressed again that significant relief
could also result from limiting the need for cash during the crisis. In fact, in many cases this
alternative may be a better mechanism to ensure the future survival of the debtor. The use of credit

75 The program offers business a new line of guarantees by the ICO of €100,000 million. Art. 29 RD-L 8/2020.
To this date, €60,000 million are already available, from which €40,000 million are for SMEs and entrepreneurs
only.

76 Bekendtggrelser nr. 572 af 5. Maj 2020 om rentefrie lan svarende til angivet moms og lgnsumsafgift og
fremrykket udbetaling af skattekreditter m.v. i forbindelse med covid-19, section 4 (interest free loan) and
Bekendtgarelse nr. 299 af 27. marts 2020 om garantiordning i Veekstfonden for udlan til sma og mellemstore
virksomheder (State guarantee).

" Sorensen, A., “France: A Country at War against the Coronavirus Pandemic”, International Corporate
Rescue, 17, 2020, 198.
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will necessarily increase the overall indebtedness of companies. For those already burdened with a
level of debt difficult to honor even in normal market conditions, as is the case of many MSMEs,
accepting additional credit during the crisis would only mean a death sentence but with a delayed
execution. Instead, measures can be with regard to the maturity of claims in order to give debtor more
time. Statutory delays of payments or moratoria during the crisis serve as a powerful tool against
illiquidity as they ease the need to use limited cash reserves.’”® Even more, changing the maturity date
of debt by way of a moratorium or deferral also shows positive effects in the balance sheet test of
many insolvency laws.

1. Voluntary suspensions of payment

Still, payment deferrals or moratoria should be used with care. They enable the debtor to unilaterally
invoke a fundamental change in his relationship with a creditor and infect the creditor with a liquidity
problem as they face a decrease in revenue. The pacta sunt servanda rule might speak against
unilateral debt deferrals and protect vulnerable creditors. It should be remembered, however, that the
availability of force majeure or rebus sic stantibus rules, which enable debtors to invoke modification
to debt unilaterally, specifically address this kind of an emergency situation in the relationship of a
debt contract. Specific COVID-19 legislation could guide the application of these rather general tests
and should therefore be considered.

As a flexible debt moratorium is needed, emergency legislation in Europe has not yet included a
general legal moratorium for debtors in difficulties. The common approach is to rely on individual
solutions, which creditors are expected to offer or agree to voluntarily. Grounded on social policies
and complemented with some deferrals of tax or social security debt, policy makers have largely
placed the use of deferrals and moratoria in the hands of the private sector in a moment where,
socially, creditors are pressed to support their debtors in these difficult moments, particularly when
they are SMEs. There are indeed numerous examples in different jurisdictions where larger creditors
have voluntarily offered some kind of relief in the form of deferral or no accrual of interest in case of
late payments in the wake of the crisis. In the Netherlands, for instance, large banks have offered all
their SME-clients a deferral of interest and down payments for six months. In Belgium and Greece,
the Government and the banks have agreed a deferral for mortgage payments until September 2020 for
the benefit of those in financial difficulties due to coronavirus™. In Ireland, voluntary flexibilization
forbearance measures have been announced by banks and non-bank stakeholders.®

2. Limited statutory debt moratorium

8 Such measures were strongly recommended in the CERIL Executive Statement 2020-1 on COVID-19 and
insolvency legislation, 20 March 2020, available at https://www.ceril.eu/news/ceril-statement-2020-1.

8 Comparative table of insolvency measures adopted or planned for adoption in Member States, DGJust, EU, 3
and 9.

80 Comparative table of insolvency measures adopted or planned for adoption in Member States, DGJust, EU,
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As far as countries enacted a debt moratorium as part of their emergency legislation, such moratoria
had no general effect but were only applicable to specific types of debt or debtors.®

Some moratoria are bound to a specific type of debt. Belgium introduced a deferral of payments of
corporate loans and interests.®? France has enacted a general rule adapting penalty payments to the
particular circumstances of the COVID-19 crisis®%ss; In other jurisdictions, such as Portugal, payments
to commercial landlords are statutorily suspended as most shops have been closed.®*

Most moratoria are designed with a clear social orientation. They are bound to a specific type of
debtor and debt. In Austria, a deferral of payments is available for residential rental agreements and
loan agreements of costumers and micro businesses.®® In Germany, such a remedy is available for
consumers and micro-enterprises with regard to essential service contracts (like energy or water
supply contracts) and for rental, lease and (consumer) loan agreements.® In Italy moratoria have been
limited to rental contracts of private residence. In the Czech Republic, loan instalments from April to
October 2020 can be deferred and penalties or interests on arrears are exempted.®” In Slovakia, 88 In
France, the duty to pay rent, electricity, gas and water bills due between 12 March 2020 and the end of
the state of emergency has been deferred for businesses impacted by the coronavirus and eligible for
the solidarity fund, including those under safeguard, administration and liquidation proceedings.*

It can be stated that most moratoria are offered to consumers and are bound to essential contracts, like
mortgage or rental payments of the home residence. Very few are extended to micro-enterprises. Thus,
these measures do not yet address the liquidity problems of most companies. Other measures do, in
particular the suspension of payments for taxes and social security. With the government acting as the
creditor, such moratoria are essentially voluntary and still they are trending.

81 The limitation in the scope of application of deferrals may come with the side effect of increasing the pressure
to Governments to extend this possibility to sectors not yet included, namely those where the impact will be
higher. In Spain, for instance, big retail companies are pressing to enact a moratorium on the payment of leases
for their stores (https://www.eleconomista.es/empresas-finanzas/noticias/10534848/05/20/Mango-Cortefiel-El-
Ganso-Primor-y-General-Optica-exigen-al-Gobierno-la-suspension-de-los-alquileres.html).

8 This possibility is conditioned to certain requirements, however. The deferral of payments could extend until
31 October 2020, without surplus charge, but only if the companies did not experience any payment delay on 1
February 2020 and/or did not have a payment delay of less than 30 days on 29 February 2020, see Royal Decree
No.15 on the temporary suspension of enforcement and other measures in favor of companies for the duration of
the COVID-19 crisis, Official Gazette 24 April 2020.

8 Art. 4.2 Decree n°2020-306 of 26 March 2020 postpones penalty payments and the effect of contractual
clauses to a date essentially calculated according to the time elapsed since 12th of March 2020.

8 According to D-L n.° 4-C/2020, of 6 April, businesses which have been locked down or prevented to carry on
their activity as usual during the state of emergency period are entitled to defer rent payments until one month
after the cessation of the state of emergency period.

8 Art. 2. COVID-19-JuBG

8 Art. 5 COVInsAG. The deferral is granted only if the impossibility to perform results from the COVID 19
pandemic; besides, in the case of essential continuing contracts also excludes the right to refuse performance if
this is economically unreasonable for the contractual partner concerned. For consumer loans, a three-month
deferral of payment claims is available.

87 Comparative table of insolvency measures adopted or planned for adoption in Member States, DGJust, EU

8 Act Nr. 75/2020, source: Comparative table of insolvency measures adopted or planned for adoption in
Member States, DGJust, EU, 37.

% Ordonnance No. 2020-316 du 25 mars 2020 relative au paiement des loyers, des factures d’eau, de gaz et
d’¢électricité afférents aux locaux professionnels des entreprises dont I’activité est affectée par la prorogation de
I’épidémie de covid 19.
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A number of jurisdictions have introduced a statutory deferral or a temporary suspension of the duty to
pay taxes or the exemption of interest or fines in case of late payment. In Belgium, for instance, taxes
and social contributions, including corporate tax, VAT®! and social security contributions®? may be
deferred for two months without surcharges or fines. In Denmark the deadline of payment of PAYE
tax, labour market contribution and VAT has been extended.® Portugal has temporarily deferred the
duty to fulfill corporate tax obligations an social security contributions.®® In Spain, entrepreneurs and
SMEs may defer certain tax debts, though the deferral is not automatic.*® In Greece, there has been an
extension of time for payment of tax and social security obligations, exempting fines and accrual of
interests.® Italy has similarly postponed the payments of taxes, social security and welfare
contributions.®” Other jurisdictions adopted a purely voluntary policy. In Luxembourg tax authorities
have indicated their willingness to grant payment terms to Luxembourg companies facing difficulties
to pay their due and payable tax liabilities.®® In the Netherlands, VAT, wage taxes, company tax and
many other taxes can be postponed for three months and interests over tax debts has been decreased.*
The purpose of these measures is undeniably connected to the liquidity problems of debtors during the
crisis. 1%

Overall, no common approach can be identified in the use of emergency moratoria or deferrals of
payments across jurisdictions. Instead, many jurisdictions seem to trust in the capability of their civil
law rules to handle extraordinary situations caused by the COVID-19 responses.

V. Procedural Measures

The last part of this report explains relevant emergency legislation in respect to court proceedings
which are relevant to all restructuring and insolvency proceedings as they are court-based procedures
involving larger numbers of parties. As COVID-19 related measures limit the ability to collect larger
groups of people, procedural rules required amendments, namely on those involving hearings. Further,
it seems rather obvious that the economic downturn caused by COVID-19 measures will sooner or

o https://finances.belgium.be/fr/Actualites/18-03-2020-coronavirus-mesures-soutien-supplementaires

% https://www.rsz.fgov.be/fr/lemployeurs-et-onss/mesures-coronavirus/report-de-paiement-des-sommes-dues-I-
onss.

% Lov nr. 211 af 17. Marts 2020 om midlertidig udskydelse af betalingsfrister for indeholdt A-skat og
arbejdsmarkedsbidrag, B-skat og forelgbigt arbejdsmarkedsbidrag samt midlertidig udskydelse af angivelses- og
betalingsfrister og forlengelse af afgiftsperioder for moms m.v.

% Decree-law n.° 10-F, of 26 March®, creating an excepcional and temporary regime for the fulfilment of tax
obligations and social security contributions in the context of COVID-19 pandemics. The deferral is offered for
the special payment on account (from 31 March to 30 June 2020), the yearly income tax declarative obligation
(from 31 May to 31 July 2020) and the first payment on account and the first additional payment on account
(from 31 July to 31 August 2020) and social security contributions due by employers in March, April and May
2020 (two thirds of the amount due may be deferred, without interest, either to the period between July and
September 2020 or to the period between July and December 2020).

% Tax payments due between 13 March and 30 May 2020 may be deferred up to 6 months, without interest
accrual for the first three months, with a cap of €30,000. RD-L 7/2020.

% Comparative table of insolvency measures adopted or planned for adoption in Member States, DGJust, EU

9 Arts. 60 and ff. D-L 18/2020

% See https://guichet.public.lu/fr/actualites/2020/avril/07-tva-demande-report-paiement.html and
https://impotsdirects.public.lu/fr/archive/newsletter/2020/n117032020.html (last consulted: 11 May 2020).

% Van Galen, R., “Measures to support the Dutch economy”, International Corporate Rescue, 17, 2020, 186.

100 In Ttaly, the Chapter where these measures are included is entitled “Fiscal measures to support the liquidity of
families and businesses”.
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later result in a significant increase of restructuring and insolvency cases. Indeed, there is already
relevant legislative action responding to both problems.

A. Virtual court hearings and creditor meetings

Lockdown measures have impeded hearings in their traditional form. Even without a lockdown, the
restricting measures simply made them more difficult or forced to have a reduced number of hearings.
Two alternatives are possible: allowing those procedural acts to be developed in writing or enabling
the possibility of virtual hearings. Of course, a more radical stance is conceivable: deferring
procedural acts to a later moment. The latter is the less recommendable as it would increase the
pressure in the future on a system that will be already overloaded.

Virtual meetings seem to be trending. Especially the adoption of company law rules enabling virtual
meetings has been a common content of COVID-19 emergency laws among jurisdictions.
Interestingly, such rules are less frequent in the context of insolvency law. In France, for instance, pre-
insolvency applications for mandat ad hoc and conciliation proceedings in the Commercial Court of
Paris must now be made electronically and all the corresponding hearings held via conference calls.?*
Some jurisdictions had already modernized their procedural rules and enabled virtuality in insolvency
proceedings before the COVID pandemic. In the Netherlands, for instance, virtual creditor meetings
have been possible since 2019.22 Belgium had also introduced online insolvency filings before and
courts in some judicial districts actually made use of virtual court hearings during the COVID-19
pandemic. Although it has not yet been applied to creditor meetings, the experience made could be
useful. In Denmark, where meetings in the bankruptcy court have been held both physically and
virtually (video and teleconference) since 2012, it is easily possible to replace a physical meeting in
the court with a teleconference. As no specific rule needed to be implemented during the outbreak of
COVID-19, at least one Danish Bankruptcy Court has agreed to hold a creditor’s voting meeting on a
videoconference so far. Virtual creditors’ meetings were customary before this crisis in the UK.

In other jurisdictions, virtuality in insolvency proceedings may follow from general provisions on the
effects of the pandemic on procedural rules. For instance, Italy did not implement a particular rule for
insolvency proceedings, but general measures taken could apply: during the exceptional situation,
urgent proceedings (that includes insolvency and preinsolvency) shall continue through means of
distance communication, unless impossible or inappropriate and hearing what require the participation
of lawyers or the parties only may be held by means of remote connection.®® In Spain, where virtual
meetings have been limited to Company Law and the provisions for Insolvency Law simply eliminate
the need of some particular hearings (those after any party opposed to the list of creditors)!®, virtuality
may follow from the general procedural rule: hearings and other procedural acts should be made
telematically, provided that the affected Court has the necessary technical means, until three months

101 Communiqué du 5 avril 2020 des Délégations Générales de la Présidence du tribunal de commerce de Paris &
la Prévention et au Traitement des Difficultés des Entreprises.

102 This possibility was introduced with the enactment of the Law on the Modernization of the Insolvency
procedure (Wet Modernisering Faillissementsprocedure) in 2019.

103 Article 7, n.° 7, of Law n.° 1-A/2020, of 19 March. An amendment to this Law pending to be enacted when
this report was written is more ambitious: all proceedings requiring the presence of the parties shall take place
through means of distance communication unless impossible.

104 Art. 13 RD-L 16/2020.
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since the state of alarm is finished.'® The case of Austria looks very similar: the general authorization
to conduct court hearings or the taking of evidence without the physical presence of the parties or their
attorneys could be used for a virtual creditors’ meeting to conduct a vote about a proposed
composition plan by the debtor.2% Similarly, France has facilitated remote communication between
the parties for opening and pursuit of proceedings.!%” In Latvia, creditor committee’s meeting can also
be held remotely.1%

Overall, there is a clear trend to go virtual. It remains to be seen whether this is a permanent trend that
outlasts the COVID-19 crisis.

B. Bracing for the storm

The foreseeable increase in the number of proceedings in the near future was already discussed above
in the context of recast restructuring proceedings (see above Il. C.). It would, however, also become
relevant in the context of insolvency proceedings as many businesses might terminally fail. It could be
discussed whether the current court structure is well-equipped to meet this challenge and in many
jurisdictions such a discussion has begun. Any solution will indeed require several measures, some of
them, namely the increase in the economic and personal resources of courts, will be probably difficult
to implement in countries with stringent budgetary conditions drained by programs battling COVID-
19. It is not difficult to anticipate, therefore, that, in the future situation, out of court procedures will be
even more important. Mediation and refinancing agreements will undoubtedly play a great role for
companies in difficulties. The role of insolvency as a procedure naturally leading to liquidation will
still be enhanced.

Probably due to the needs that must be tackled first for urgency reasons, extraordinary provisions on
insolvency have not yet included specific measures designed to deal with those problems that will
inevitably follow the economic fallout of the pandemic in Europe. It must be noted, however, that
some countries have already considered this issue in the context of the amendment of their existing
insolvency laws, but with opposite decision. As previously noted, Italy postponed the entry into force
of the new Code of Crisis and Insolvency, although the new text was said to facilitate the turnaround
of companies. In other countries, the COVID-19 crisis and its future effects on insolvencies has been
used to enact pending legislation (Spanish Insolvency Law Recast) or may also act as a catalyzer for
ongoing reforms: that seems to be the case of Luxembourg (despite the suspension of the
parliamentary scrutiny on the implementation of the Directive on Preventive Restructuring), Estonia
and the Netherlands (where the bill to create a framework for out-of-court restructuring agreements,
currently under consideration in the Parliament, has been fast tracked because of the COVID-19).

V. Outlook

105 Art. 19 RD-L 16/2020.

106 The provision, included in the 8. COVID-19-Gesetz of 6™ of May has not been tested yet in insolvency
proceedings, to our knowledge.

107 Government decree n°2020-341 of 27 March 2020.

108 Comparative table of insolvency measures adopted or planned for adoption in Member States, DGJust, EU,
29.
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The COVID-19 pandemic can be properly considered an emergency, causing social and economic
disruption to a level where ordinary tools are no longer useful. This statement is also true for
restructuring and insolvency law,'® a field where the situation will have a long-lasting impact.
Emergencies must be dealt with exceptional legal frameworks and legislators have acted worldwide to
enact appropriate rules. This paper has shown that this has been a common reaction in European
countries and, also, that there is some common understanding of the basics of this exceptional
legislation. The most notable exception is Sweden, where, following its policy approach to the
pandemic, no exceptional provisions have been enacted in the field of insolvency and restructuring
law.

Despite the lack of a systematic structure and the inevitable differences among jurisdictions, there is
an evident coincidence in the goals and means in many of the adopted measures. First, some additional
time has been given that would allow companies to overcome the sudden impact of the crisis and its
accompanying measures, if transitory. This was achieved not only by suspending creditors’ petitions,
but also by suspending the duty to file for insolvency and the eventual liability of directors. The
resulting breathing space is not a gift. It is a necessary response to the dysfunctionality of tests and
mechanics that insolvency law relies upon. Second, measures ensuring better access to private
financing is a common content in this exceptional legislation, in the form of easing the access to the
most common source by eliminating the negative consequences associated to loans given by
shareholders or other related persons. Insolvency rules define the risk position of such loans and thus
are undoubtedly a significant benchmark in a scenario of liquidity constraints. And, third, exceptional
legislation has included some provisions to deal with the probable future of overloaded judicial
systems.

The specific nature of this legislation brings in particular characteristics. First, legislators not only
must decide about the content of measures, but also about how to tailor their application to
extraordinary circumstances. Using a predefined timeframe may not produce the best solutions here.
Instead, a substantive connection with COVID-19 problems is necessary to avoid opportunistic uses of
the exceptional alteration of insolvency law. Second, emergency legislation is inherently unstable. It
cannot be excluded ex ante that legislators will amend, restrict or expand its provisions, depending on
how the situation and its consequences evolve. The resulting uncertainty should be considered when
judging parties behaviour ex post. And, third, it still remains doubtful that the selected measures will
suffice to prevent unnecessary insolvencies and winding up of companies, strictly due to the
conjuncture of the pandemic.

The emergency came in a moment where the insolvency and restructuring laws in the EU were in a
process of transformation. The Directive on Restructuring and Insolvency requires significant
modifications of existing rules in many jurisdictions, and, in general terms, these modifications have
not been introduced using exceptional COVID-19 legislation. This should be praised. Extraordinary
rules to fight exceptional situations are hardly recommendable to solve the problems under normal
economic circumstances. However, the fallout of the crisis will test the ability and efficiency of
restructuring and insolvency frameworks in all of their aspects. The return to normal market functions
may well be accompanied by a bankruptcy epidemic that legislator shall prepare for. The crisis
accelerates necessary improvements and the fallout of the pandemic may serve as the catalyzer to

109 See Wessels, B., “Copying Collectively with the COVID-19 Crisis”, in International Corporate Rescue, 17,
2020, 155.

Preprint Version 25
Madaus, Stephan and Arias, F. Javier. "Emergency COVID-19 Legislation in the Area of Insolvency and
Restructuring Law" European Company and Financial Law Review, vol. 17, no. 3-4, 2020, pp. 318-352.
https://doi.org/10.1515/ecfr-2020-0018



implement those necessary in this area. Facing a bankruptcy epidemic, some of the improvements may
again well take the form of transitional legislation!' - the symbol of an everlasting evolutive process.

110 Wessels, B., ibid 158.
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